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A BILL

for
AN ACT to create l{.S. +{Fll3.l through 4O*ll3.Z3; and to
repeal t{rS. +O-LAZ through +(Ft13 relating to const'ner

prote€tion; providi'ng for definitions; declarinq certain

deceptive acts in the conduct of trade or cotmerce to b€

unlawf ul i enporrer i nq the consurDer protection division of
the attorney generalts office to bring certain actions in

the nanre of the state against p€rsons rho engage in decep-

tive acts; granti ng a cause of action to consumers rho

have been adversely affected by deceptive acts or prac-

tices; providing for a tr€atdent of unsolicitad goods or

services and for home solicitation sales; providing for
class actions; proyiding for penalties; providing for
severabil;ty; and providing an effective date.

g€' ft Frlacted bi fhe fegi<ltt|'re 6f tli'e State of l+idrltnga-

Section 1. l{.S. 40-113.1 throuqh 4D-llt.23 are

created to read:

JNTREDUAED

??L50-843-Ol
ATTORNEY GENERAL

-l- $rff
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STATE OF I{YOT{IN6

40-t13r1- I Shdrt: t{tL€., This act may be

Hyominc Consurner Protecti on Act.

49-t13.e.' lfaivdrS3 Fiublic' liolicy. Any

consumer of the proyis ions of this act is
public policy and is unenforceable and voidr

7?LS0-843
AG

cited as the

raiver by a

contrary to

4O:'113.3r - Crrrtrutatirlg'J:ertedies; The provisions of
this act are not exclusivei The remedies provided in this
act are in addition to any other procedures or reniedi es

provided for in any ottter lar. The provisioris of this act
do not in ani rray preclude other political subdivisions of
this state fron dealinE nith deceptive trade practic€s.

4o-f13i4.: r{'rrstfrkqidni and_ €Ep?if:ar+i&ti This act

shall be liberally construed and applied to pronote its
underlying purposesr rhich are to protect consuners

aqainst falser misleadingr and deceptive business prac-

ticesr unconscionable act ionsr and breaches of rarranty
and to provide efficient and economical procedures to
secure such protection.

49-I13:r3.' Defirti€ionf. As used in this act:

(a, rAdyertisinqr means atteilpting by publicatioor

disseninationr sol icitation or ci rculBtionr rhether oral r

visualr Hrittgn or otherrisgr and rhether in persont by

-2- ry'f
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telephone or by any other oeans

i ndi rect'l y any person to enter

acquire bny tit.le or interest in

serv i ces.

to induce directly or

into any obligation or to'

any goods or receive any

means an individual xho seeks or

or leaser any goods or servi'ces.

(bl rGoodsr means any propertyr tangible or intarF
gibler realr personal or nixedr or any other bbjectl flare,
goodr connodityl or article of value wherever situated.

(ct tServiceso neans rorkr I aborr and services for
other than corloercial or business user including servlces

furnished in connection rith th€ safe or repair of eoodsr

tdl lPersonr neans an individualr partnershipr cor-
porationr associationt or other {troupt horeyer organized.

?7LSO-843
AG

consumer trans-

l3

t+

(e) iconsumerr

acquires by purchase

( f ) ltlerchanti

act aon other than a

l5

l5

means a party to

COnSUSt€f r

17

18

l9

20

2L

2Z

{Sl iTradei and rcofiner€er Dean the advertisingr

offerinq for saler saler leaser or distribution of 'any

good or servicer of any propertyr tangibte or intangibler

real r personal r or mixedr and any other articler collF

modityr or thing of valuer rherever situatedr and shall

inc'lude any trade or cormrerce directly or indirectly

e(/-3-
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affecting the people of this 'state.

(hl r0ocueentary material' includes the orlginal or

a copy of any bookr recordr reportl arearorandunr papert

co rounicationt tabulationr napr Chartr photographr nechaF

ical transcriptionr or other tanqible document or record-

ingt rherever' s i tuatedr

(j) uConsunrer Brotection divisionr Eeans the con-

sufier protection diyision of the attornet g€neral rs

off i ce.

tk) eKr}orinqlyr. neans actual anareness of the'fal-
sity or deceptionr but actual ar,areness !0ay be inferred

xhere objective manifestations indicate that a person

acted uith actual ayareness.

*(}- tl. 316r' Dederlt lvc trd.d*Pr;ict i ies' dnladfd'l r

tal False| misleadingr or deceptave acts orprac-
tices in the conduct of any trade or connerce are hereby

declared unlayful.

{b) Th€ ter|? 'rfalser misleadinltr or deceptiye acts

or practacesr includesr but is not lirited tor the follorr
ang acts :

(a) Passing off goods or services as those of

l5

l6

l7

l8
19

2A

2l
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AG

another;

{ i i } Causing confusion or ntisunderstanding

to the sourcet sponsorshipr approvalr Or certificatiofl
godds or services;

tiii-, Causing confusion or nisunderstanding

to aff il iationr cohnectiortr or association rithr
certification byr another;

{ivl Using deceptive'representations or desigr

nations of geographic origin in connectaon rith goods or

seirv ices;

ly, Representing that goods or services haye

slronsorsh i pr approfalr characteristicsr lngredi erfts r 'usEsr

benefitsr or'quantities rhich they do not have'or that -a

person has a sponsorshipr approvalr Stgtusr affal'iattont

or connection rhich he does not;

(vil Representing that goods are original or

neH if he kno*s that they are deterioratedr danragedr

alteredr reconditionedr reclaimedr used or secondhand.

F:or purposes of this subsectionr the terms roriginalr.or
rneHn include goods previously sold but returned within a

reasonable tine by the consrmer for full credit if such

,goods are not damaged or deter lorated.

-5- 5(M
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{vi i } Representing that goods or services are

of a particular standardr eualityr condition or qrader or

that goods are of a particular sty'le or nodelr if they are

of another;

6

7

a

9

(viiil Disparaging the goodsr

business of another by false or lrisleadinq

of factsi

serYlcesr or

regresentation

lo

l1

l2
13

(ix' Advertising goods or services with intent
not to sell them as advertised;

'(xl Adverstising goods or Services rrith -nt€nt

not to supply a reasonably expectable public denandr

unless the edvertisersents disclosed a I initation of quarF

tity3

14

l5

l6

l?
l8

l9

(xi l llaking' fa'lse or mis)eading statenents of

fact concerning the reasons forr existence ofr or aoount

of price reductionsi

{xii} Representing that an aqreenent confers

or involYes rightsr renediesr or obligations rhich it does

not have'or involv€r of which are prohibited by l.arl

20 lxiii) Representinq that qoods or services

2l available to the consutner for a reason that does

are

not

-6- br{
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ex i st;

{xiv) R€presenting that qoods or services have

been supplied.in accordance rith a pravious representa-

tionr if the), have not; except that this subsection does

not apply to goods or seryices supplied to the recipient
by mistake or to goods or services of equal or greater

value supp'lied as a reasonably equivalent substitute for
unavailable goods or services previously ordered by the

recipienti

{xv} Representing that repairs have been nade

when such is not a fact;

{xvif Haking or charging for repairs xhich

have not been expressly or inpl iedly authorized by the

consumer;

(xviif Charging an amount in excess of l0l
above any lrritten estiFate Hithout the prior approyal of
the consurner;

I

2

3

+

5

6

1

8

9

10

ll

L2

t?

t4

15

16

L7

l8

l9

2D

2L

22

{xviii) Knoringly naking

statements of fact concerni ng the need

mentr or rePair serv i ce;

(xixl llisrepresenting the

sal esmanr representative or agent to

false or isleadinq

for partsr repl ace-

authority of a

negotiate th€ final

-1- rrfi
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terms of a consumer transaction;

txx' Disconnectingr turning backr or resetting
the odoneter of any motor vehicle so as t-o reduce the
number of niles indicated on the odometer qauqeg

(xxi) Advertising of any sale try fraudulently
representing that a person is going out of business;

(xxii) So'licitinq by telephone or door-to-door

as a merchantr'unless the merchantr prior to giving any

sal€s preseritation or profiotionr identifies hinselfr xhon

he .representsr and the purpose of the cal li

{xxi'it) Using or enploying coerciyer threaten-
in{r unethical or unfair tactics or'the use of sinulated
legal process in collecting or attenrptinq to collect a

debt3

{xxivt Fmployiog cbait and suitcht advertis-

ingr shich consists of an attractive but insincere offer

to sell goods or services rhich the seller in truth does

not intend <rr desire to sellr yhich advertising is accor!-

panied by one or more of the following practices:

(a, Refusal to shov the goods adver-

t i sed;

-8- $fiv
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(b, Disparageoent in any respect of the

advertised goods or the terns of sale;

(cl Reguiring tie-in sales or other
undisclosed conditions to be met prior to selting the
adverti serl goods or services;

{d} Refusal to take orders for the groods

advertised for del ivery reithin a r€asonable tinei

{el Shoxing or deronstratinq defective
goods nhich are unusable or inpractical for the purposes

set forth in the advertise$enti

(fl Accepting a deposit for goods and

subsequently sritching the purchase order to' a

higher-priced iten; or

(gl Failure to nake del iveries of goods

within a reasonable tin€ or to ioake a refund therefor;

lxxvl Using or employing in trade or comerce

the terns rfiee;r rgiftrr rbonusrr ;gi ven vithout charge.l

or other similar representations when in fact th€ merchant

will directly and imnedlately recoyer in whole or in parrt

the cost of the free goods or seryices by increasing the

price regul arly charged for'any other goods or gervices

xhich must be purchased by the corlsumer in order to avail

I

9

lo

IT

tz

13

14

l5

-9- 5Y{
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hintself of the free goods.or servicesi

(xxvi ) Using or enploying a chain referra'l
sales plan in connection yitfi the sale or offer to sell of
goods or anything of valuer rhich uses the sales tech-
niguel prlanr arrangenefitr or agreesrent in rhich the buyer

or prospective-buyer is offered the opportunity Xo pur-
chase goods and in connection yith th€ purchase receiyes

the sellerrs proilise or representation that the buter

shall have the right to receiye conpensation or consider-
ation in any form for furnishing to the seller the nanes

of other prospective buyers if receipt of the co6pensation

or cons iderat ion is contingent upor! the occurrenc€ of an

event subsegu€nt to the tire the buyer purchases the

qoods;

(xxviil Representing that a guarantee or rar-
ranty confers or involves rights or r€rnedies rhich it does

not have or involver providedr houeyerr thaf nothing in

this act shall be construed to expand the implied xarranty

crf merchantability as defined in l{.S. 34-2"714 through

t4-2-3lA to involve obligations in excess of those uhich

are appropriate to the goods.

{c, ft is the intent of the legislature

that in construino subsection {a) of this section the

-lo- evN
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courts to the ext€nt posslble will be gulded by subsection

(bt of this sectionr the guidesr trade practice rules and

trade regulation rules proilulgated by the federal trade
comnission and the interpret€tions given by the federal

trade conDission and federal courts to Section i{a){1} of
th€ Federal Trade Connission Act (15 U.SrG.A. 45 talttllr

t(Ftl3r?r I Reftfa lfilnli, rtrdpfs;

(al l{henever the consuder protection divi,sion has

reason to believe that any person is engaging in, has

enqaged inr or is about to engage in any act or practi€e
declared to be unlayful by thts actr and that proceedings

rould be in the public interestr the division nray bring an

action in the nane of the stat€ against the p€rson to
restrain by tenporary or permanent injunction the use of
such E€thodr actr dr pradtice.

Nothing herein shall require the consumer protection

division to notify such person that court action is or rnay

be under cons ideration. Proyi dedr horever r the consuner

protection division shallr at least seyen days prior to
instituting such court actionr make a reasonable atter|pt

to contact such person to inforn hin in general of the

alleged unlawful 'conduct- Cessation of unlarful conduct

after such prior contact shall not render such court

I
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oction nroot under any carcunstancest and such injunctive,
relief shall Iie even if such person has ceased srrch

unlayful conduct after such prior contdctr Such prior
contact shall not be required ifr in the opinion of the
consuner protertion divisionr there is good cause to
belieye that such p€rson nould evade service of process if
prior contact rere rnade or that such person rould destroy

relevant records if prior cont.act Here made.

(bl In action brought under subsection (at of thts
section may be comnerrced in the distract court of the

county in nhich the person against rhon it is brought

residesl has his principal place of businessr is doing

businessr or in the district court of the county nhere the

transact i on occurredr or in the district court of Larasie

Countyr l{yoningr The court nay issue terporart restrain-
ing ordersr or prel ininary or pern€rn€nt injunctions to

restrain and prevent violations of this act and such

orders and injunctions shall be issued rithout bond.

(cl In addition to the request for
restraining order or prel ininary or permanent

in a proceedinq brought under subsection

sect-iont the consum€r protection divisionr on

the court that the defendant has enqaqed or is

a Dractice declared to be unlawful by this act

a teEPorary

i njunct ion

(al of this

a find,ng by

engaging in

rnay reguest

-l2- ,r({
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a civil penalty of not rore than two -thossand dollars
(!ZiOOO.OO, per violationr not to exceed a total of ten
thotEsand dollars ltlOrOOO.OOfr to be paid to the stater

(dl the court may oake such additaonal orders or
judEnents as are necessary to compensate identifiable per-
sonb for actual danages or restoration of noney or prop-
ertlrr real or personalr nhich nay havG been acqui red by

neahs of any act or practice restrainedi Danages nay not
incllude any danages incurred beyond a point tro years

prior to the institution of the action by the consun€r

protection division. Orders of the court nay also incl ude

the appoint8ent of a receiver. or a sequestration of ass€ts

if a person rho has been ordered by a court to make resti-
tution under this section has faildd to do so within three

months after the order to make restitution has becone

final and nonappealable.

(e) Any person yho violates the teros of an lnjune-
tion under this section shall forfeit and pay to the state

a civil penalty of not more than ten thousand dollars
(tlorOOO.oO) per violationr fiot to exceed fifty thousand

dollars lt50rOOO.OO). In deterrnining Hhether or not an

injunction has been violated the court shall ta*e into
cons iderat ion the maintenance of procedures reasonably

adapted to insure compliance xith the injunction. For the

-13- *'{
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purposes of this sectioflr the district court issuing the

injunction shall retain jurisdictiont and the cause shall
be continuedr End in these casesr the consurner protection

divisionr or the county attorney xith prior notice to the

consumer protection divisionr acting in the nan€ of the
stdter nay petition for recovery of civil penalties under

this section.

(f) An order of the court arardinq civil penalties

under subsection (e, of this section applies only to
violations of the injunction incurred prior to the driard-

ing of th€ penalty order. Second or subseguent violations
of an injunction issued under this section are subject to
the same genalties set out in subsection (et of this
sect i on.

40-lr3-8- - DIqJ'of dtidotI ratttrrrt€v-

(a) It is the duty of the county attorneys to lend

to the consuner protection division any assistance

reque3ted in the co$nencenent and prosecutions of action

under this actr

tb) A county attorneyr xith prior rritten notice to
the consumer protection divisionr may insti tute and prose-

crte actions seekinq injunctive r€lief under this actt
after comp'lyinq with the priol contact provisions of sub-

-14- b(N
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section {a} af section 7 of this act. The consuoer pro-
tection division may assist the county attorney i-n any

action taken under this act if so requested. rf an action
is prosecuted by a county.attorn€y aloner he shal-t oake a

full report to the consueer protection rlivision including
the flnal disposition of the matter.

4(F I t 3r9r Fxdnrt ioris.

(al Nothing in this act shall apply to acts or prilc-
tices requi red or permitted by state or federal larrr rule
or regulation or judicial or adninistratirre decisionr

(b) Nothing in this act shall applt to the orner or
earployees of a regularly,published nerspap€r; maqazio€r dt

telephone directoryr or broadcast stationr or billboardr
nherein any advertlsenent in violation of this act is pub-

lished or.disseminatedr unless it is established that the

owner or employees of the advertisinq medi um have' knorl-
edqe of the fal ser deceptiver or nisleading acts or prac-

tices declared to be unlawful by this actr or had a,direct
or substantial financial interest in the sale or distri-
bution of the unlawfully adverti sed qood or service.
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Financial interest as used

exDectation rhich rould

advertise0€otr

this section relates to an

the direct result of such

in

be
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(ct Nothing in this act shall apply to acts or prac-

tices authorized under specific rufes or regulations
prouulgated by the federal trade co|'trission under section
5(al(11 of the Federal Trade Conmission Act {f5 UrSrC.A.

+5 (altftl. The provisions of this act do apply to any

act or practice prohibited or not specifically authorized

by a rule or regulation of the federa'l trade coftiission.
An act or practice is not specafically authori"ed if no

rule or regulat.ion has'been issued on the act or pract;ce.

4tFl 13- IO; iRe{ i er"F for d(}risr}tr|Cr<-

(at A consuuer nay maantain an action if he has been

adversd'ly affected by any of the follouing:

1

2

3

4

5

6

1

I

9

10

l1

12

l3
14

15

(i) The use

act or practice declared

act;

employuent by any person of an

be unlauful by H.Sr 6 of ?his

or

to

l6

l?

tii) A failure by any person to comply nith an

express or implied warranty; or

( i i i l Any unconscionable action or course of

action by any pgrsofir

(b) In a suit filed under this section each consuner

uho prevails shall be entitled to:

l8
19

20

2l
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(il Tht'ee tires the aqount of actual. .daneges

plus court costs and attoineys. fees reasonabte in rela-
tion to the anciunt of rork expended;

{ii, An order enjoining such acts or failure
to act;

( i i i t Orders necessary to restore to any party
to the suit any ooney or propertyr real or personalr.rhictr
may haye been acquired in violation of this acti and

( ivl Any ottrer rel ief rhic,h the court ,leeils

propert inCluding the appoi nturent of a receiver or the
revocation of a I icense ot certificate authorizing a

person to engage in business in this state if the judgtent

has not been satisifed rithin thtee months of the date of
the final judqnent. The court nay not revoke or suspend a

license to do business in this stat€ or appoint a receiver

to take over the affiars of a persdn rrho has failed to
satisfy a judglent if the person as a licensee of or reglF

lated by a state agency rhich has statutory authority to
reYoke or suspend a I icense or to appoint a receiyer or

trusteso

(ct On a finding by the court that an action under

this section Has groundless and brouqht in bad faith or

-L7- 'r(N
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I for the purpose of harrasstpntr the court nay'axard to the

2 defendant reasonable attorneysr fees in relation to the

3 amount of Hork,expendedr and court costsj
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+O:ft3-lli 'Urtsdl lcflt€d grrdrlg 'or :seIyices. Unless

otherwise agreedr Hhen 9unsolicited goods or services are

delivered to a personr he has a right to refuse such goods

or services and is not obligated to return such to'the

sender. Such unsol icited goods' or servic€s are deeaed an

unconditional gift to the recipienti who raay nse such in
any nanner uithout obl iqation to'the senderr This section

does not apply if there is evidence that the goods or

servlces Here misdeliveredr or if the delivered goods or

servlces yere offered as a good faith substitute for goods

or services previousty sol icited by the recipient.

4(Fl13.lzj :Hdmd soriclfatidfi :sdlesj

(al For the purposes of this actr thooe sol icitation
salei neans the sale or lease of goods or servicesr €xcept

prinarily for an agricultural purposer for cash rhen the

cash sales pricer nhether under a single sale or lnultiple
salesr exceeds trenty-five'dollars ($25.O0| and in vhich

the seller or a person acti ng for him engages in a per-

sonal sol icitation of the salet including face-to-fac€

confrontation or tefephone solicitatioor at a place other

-18- ,ry
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than the place of business of the seller and the buyer.s
agreenent oiloffer to purchase is there given to the
seller or a person actinq for hlmr rt rjoes not include a

sale made pursuant to a preexisting reuolving charge
accountr a sale nrade pursuant to ,prior neqotiations
betHeen the parties at a business establ ishment at a fax€d
location rhere goods or services are offered or exhibited
for sale or a sale consumated entirely by telephonie or
nailr if init.iated by the buyer.

(b' Except as provided in subsection lef of this
section the buyer has the r ight to cancel a hone sol icita-
tion sale until midnigt{t of the third business day after
the day on yhiih the folloring requirenents have been con-

ol eted:

(4, Th€ buyer is furnished a copy of th€ iom-

pletedr approved and accepted contract;

{ i i t The buyer is provided rith a rr itten
statenent of the buyerrs right to cancel and a notice of
cancellation formr both of uhich shall conply utth the

requirefients of such under l{.S. 4O-2-5O3; and

tiiil The buyer is given the nane and address

to vhich the notice of'cancellation should be sent.
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has conpl ied xith subsection

buyer may cancel the hone sol irr-

the seller in any nanner and by

to cancel .

1

z

3

4

5

6

1

I

9

10

11
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{d} Caricellation occurs rhen the buyer giyes yritten

notice of cancellation to the seller at the address steited

in the notice of cancellation form. Notice of cancel-

Iationr if given by nailr is giv€n uhen it is deposited in

a mailbox proiper'ly addressed and postage prepaid. Notice

of cancellation given by the buyer need not take a partic-
ular form and is sufficient if it indicates by any forn of
written expression the intention of the buyer not to be

bound by t.he home solicitat'ion sale.

te) The buyer may not cancel a home solicitation
sale if the buyer requests the set'ler to provide goods or

services rithout delay because of an emergency and

l+

l5

16

l?

l8

19

(a) The seller in good

tial beqinning of performance of

buyer gives notice of cancellationi

faith makes a substan-

the contract before the

and

zo

2L

22

(ii) In case of goodsr the goods cannot be

returned to the seller in substantitally as good condition
as rhen receiYed by the buyer.
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{f} l{lthin t€n {fO) business days after a hdae

solicitation sale has been cancelledr the seller mrst
tender to the buyer any goods traded inr any paytrerrts made

by the buyer and any note or other evidence of indebte#
o€sse rf the payment includes any goorJs traded lnr the
goods must be tendered in substdrtial'ly as good condition
as when received by the seller. rf the seller fails to
tender the goods as provided by this sectionr the buyer
Day €lect to recover an aErount equal to the trade-in
alforance stated in the agreanent. until the seller has

conplied uith the obligations irnposed by this section the
buyer may retain poss€ssion of qoods delivered to hin by

the seller and has a lien on the goods in his possession

or control for any recovery to xhich he is entitl€d.

(!ll Fxcept as provided under subsection {f} of this
sectionr yithin a reasonabfe tin€ after a hoee sol icita-
tion sale has been cancelled or an offer to purchase

revokedr the buyer upon demand nust tender to the sellcr
any goods del ivered by the seller pursuant to the sale but

he is not ob1 igated to tender at any place other than his
residence. ff the buyer fails to rnake the goods available
to the sellerr or if the buyer agrees to return the goods

to the seller at the sellerrs expense and risk and fails
to do sor then the buyer renrains liable for perfornance of

-21 - sM
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all obliqations under the contractr If the seller fails
to demand possession of the goods rithin a reasonable tine
after cancellation or revocationr the goods becore the
property of the buyer rith no obligation to pay for th€rnr

For the purpdses of this sectionr trenty {2O} days is pre-

suned to be a reasonable tine.

(ht Th€ buyer has a duty to take reasonable care of
the goods in his :possession before cancel'lation or revoc€F

tion and for trenty {2O} days thereafterr during rhich
tine the goods are otherrise at the sellerts risk.

tj) If the seller has performed any services pur-

suant to a home solicitation sale priar tc its cancel-

lationr the seller is entitled to no compensation.

+{Frr 3lr3j tcle(s tactiorisi

(a) If a consumer has been ddnaged in an anount in

excess of ten dollars {31O.OO) by an unlauful rethodr actr

or practice contained in subsectioh (bl of lJ.S. 6 of this
aCtr or by an act or'practice or type of act or practice

occurring subsequent to the ti|'e the act or practice or

type of act or practicd lras declared unla*ful or deceptive

to the consuner by a final judgnent of an appellate court
of proper Jurisdiction and venue of this state that Has

reported officiallyr a consuner may bring an action on

-22- b1{
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behalf'of himself and other consuners if the unlarful act
or practice has caused damage to the other consuuers Pho

are similarly situatedr to recover darnages and relisf as

provided an this act.

I

?

3

4

5

6

1

I
I

this

(bl

act

A plaintiff rho prevails in a.class action under

shall be entitled to:

10

ll

lz

. {i} Three times the anount of actual darnages

plus court costs and attorneys! fees reasonable in reta-
tion to the anount of rork expendedi

( i a ) Court costs and attorn€ys* fees reason-
able in reletion to the arlount of nork expended in addi-
tion to actual danages;

{iii) An order enjoining the act or failure to
act;

( ay) Any orders nhich may be necessary to
restore to any party to th€ suit any money or propertyr

real or personalr rhich may have been acquired in viola-
tion of this act; and

l3
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(v) Any other rel ief
proper includinci the appointm€nt

tion of a license or certificate
this state if the judqnent has

rhich the court deens

of a recei ver or revoc€F

to €ngage in business in

not been satisfied xithin
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six (6t months of the date of issuance of ths final judg-

nentr The court fDay not revoke or suspend a I icense to do

business in this state or appoint a recei ver to tate oyer

the affairs of a person rlho has failed to satisfy a judg-

nent if the person is a licensee of or regulated by a
state agencl, rhich has statutory authority to reVoke or

suspend a I icense or to appoint a receiver or trusteer

(c) On a finding by the court that an action under

this 'section r{as brought in bad faith or for purposes of
harassdentr the court nay arrard to the defendant reasofF

able attorn€ys. fees in relation to the rork expendedr and

court costsr

{d) Any class action nairitained under this section

shall be brought pursuant to rule 2t of the t{yoming Rules

of Civil Procedrrer elcept as herein expresslf prouidedr

{e} Any nonies or prop€rt? recovered in a clalts

action under this section rhich cannott rith due'

dill igencer be restored to consusers rithin one (11 y€ar

after judgnent becones final shall b€ returned to the

partf depositing the sane.

{fl The filing of a suit under this section tolls
the statute of linitations for bringing a suit by an indi-
vidual under lloS. l0 of this acto An order of the court
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denying the bringing of a suit as a class action
affect the obility of an individual to.bring the
simi lar suit nndef l{rSr lO of this actr

does not

saDe or a

4(Ftl3f l+i_ tpfeli ili riatt lndticd.

{a) At least tharty (3O} days prior to the conrence_
ment of a suit for damages under H-s. 13 of this actr the
consuner must notify the intend+d defendant of his cori.-
plaint and nrake denrand that the defendant provide relief
to the consuner dnd others sini'larly situated.

{b, The notice must be in vriting and sent by certi-
fied or reE istered rnailr .return recei pt requestedr to the
place lrhere the transaction occurreds the intended

defendantts principal place of business in this st\ate, or

if neither uill effect noticer to th€ office of the s€cre-
tary of state of l{yoming.

lc) An actiori for injunctlve relief under tf-.S'. 13 of
this act nay be cotmenced rithout'compl iance Hith rubse€-

tiotr (al of this section. t{ot less than thi rty f 3(}} days

after the conrnencerent of an action for injunctive'rel iefr
and after conpl iance xith the provisions of subsection {al
of this sectionr the consuner may amend his conpla"int

rrithout leave of court to include a request for daltitgesr

{dl No danages nay be auarded to

bdv-25-
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under this section if rithin thirty (3Ot days of receipt

of the notice the intended defendant furnishes. the corF

sumerr by certified or r€gistered mailt feturn receipt
requestedr €r rritten offer of settlemento The offer of
settlement must include a stateaeot thatt

(it A'lI consuners sinilarly situated haye b€en

adequately identified or a reasonable effort to ldentify
such other consum€rs has been aader and a description of

the class so identified and the method enployed to idert-
ti fy th€m;

(i i I All consumers so identified have been

notified that upon their reguest the intended defendant

ritl provide relief to the €onsuner and all other ,sioi-

larly situatedr and a complete explanation of the relief
being afforded and.a copy of the notice or com[unication

vhich the intended defendant is providing to the'nembers

of ttrc classi

I i i i ) The rel ief beinq afforded the consu er

has beenr or if said offer is accepted by the consunert

will be given rithin a stated reasonable period of tine;
and

(ivl The practice conplained of has ceased.

-26- 5({
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(e) Attenpts to coaply"yith-the provisiofls of this
sectaon'by a person receiving a demand shal-l be an offer
to conpronise and shall be inadnissible as evidencer
Attetrpts to conply hith a denand shall not be considdred
an adili ss ion of engaging in an unlarful act or practic€.
Evidence of conpliance or attenpts to conply xith th€
provisions of this section'nay be introduced by a defend-
ant for the purpose of establishinq good faith or to shor
conpliance yith the provisions of this sectionr

4(Flr t-l5j -nd|ndgds { :ddf ens€ j No award of dauages

may b€ giv€n in any gaction filed under l{.S. 13 of this
act if the defendant:

(al Proyes that the action conplained of resulted
fron a bona fide error notrithstanding the use.of reasorF

able procedures adopted to avoid any error; and

tb) Has made restitution to al'l identifiable oenbers

of the cl ass.

4O-Ir3;l6i Pron'oticinal' -nd.efiat- : If danages or

civil penalties are 9assessed against the seller of goods

or services for advertisenents or Dromotional rnaterial in
a suit filed under l{.Sr 71 8r lO or l3r the seller of th€
goods or services has a cause of action aqainst a third
party for the a&ount of darnaq€s or civil penalties
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I assessed against the seller plus attorneys. fees on a
2 shosing that:

3 (al The seller received the advertisements or pro-

4 notional naterial from the third party;

5 {b} The seller.s only action rith reqard to the

6 advertisements or pronotional oaterial yas to disseriinate
7 the tDater i el i and

I (c) The seller has ceased disseminating the arate-

9 rial .

10 4Q-l;t'lfZJ :fUttd*a' An action brought under ll.S. 10

11 or l{rS. 13 nay b€ 9conmenced in the county in rhich the

12 person aqainst xhom the suit is brought rasidesr has his
13 principal place of business or is doing businessi

14 4oi-tr3;lai:,Subp{dndsi. Any party to an action
lS brought under this act rnay reguest that subpo€[as be

16 issued in accordance rith rule 45r llyoning Rules of Civil
l? Procedure.

18 4O:113. lga 'Vrtl t'ntaft tcdnpl i€rtce.

l9 (a) fn the administration of this act the consu er

20 prot€ction division rra y accept an assuronce of voluntary
2l compl iance lrith resp€ct to any act or practice which vio-

-28- t$v
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lates this act fron any per;on rho is engaging Ini has

engaged inr or is about to engage in the act or practice.
The assurance shall be in rriting and shalr be filed yith
the district court in the county in rhich the arlegred vio-
lator resides or does business or in the district court of
Lara$ie County.

tbl The acceptance of an assurance of voluntary
corpliance nay be conditioned on th€ stipuration ttrat the
Derson in violation of this act restore to any person in
interest any noney or propertyr real or personarr rhich
may hav€ been acgui red by neans of acts or practices uhich
violate this act.

(c! An assurance of voluntary conpliance shalf. -not

be coneidered an adnission of prior violation of this act.
Houeverr unless an assurance has been rescinded by agree-

nent of th€ parties or yoided by a court for good cause,

subsequent fa;lure to comply,rith the terns of an assur-
ance is prina facie evidence of a violation of this acto

(d) llatters closed by the filinq of an assurance of
voluntary conpl iance nay be reopened at any tiae. Assur- .

ances of voluntary courpliance shall in no ray affect indi-
vidual rights of actiori uhder this actr except that the
rights of individuals vith regard to money or property

-29- 4(hv



I

t977

I

2

3

I

5

6

7

I
9

10

ll

l2
13

14

t5

l6

l7
t8

19

20

2l

2?

23

24

STATE OF }'YOIIIIIG 77LSfF843
AG

receiv€d pursuant to a stipulation in the voluntary

compl iance under subsect-on (bt of this section are goV-

erned by the 'ternts of the voluntary conpliance.

+{Ftl3.eoj' -P{tr.€rs' sf fdcgltef..

(a)' Hhen a receiver is appointed by the court under

this actr he shall "hav€ the porer to sue forr collectr
receiver and take into his possession all the goods and.

chsttelsr rights and cred[tsr noneyr and effectsr fandsr

tenemfits r booksr recordsr docuFentsr papdrst choses In

actionr billsr nstesr and property of every descriptionr

derived by rneans of any prartice declared to be' illegal

and prohibited by this attr including property rith nhich

such,property has been oingled if it cannot be idertified
in kind because of the conrninglingr and to sellr conveyt

and assign the propert| and hold and dispose of the pro-

ceeds under the direction of the court. Any person uho

has suffered danages as a result of use or enploynent of

any unlarful practices and subnits proof to the satisfac-
tion of the court that he has in fact been danaqedr nay

participate vith general creditors in the distribrrtiort of
the assets to the extent.he has sustained out-of-pocket

losses. In the case of a partnershi p or business entityr
the receiver shall settle the estate and distrtbute the

assets under the dir€ct aon of th€ courtr lhe court shal I

-30- barw
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have jurisdictlon of all questions arising in the proce€d-
ings and may make any orders or Judgments required.

(ttl If the claims of corrsu$ers renain unsatisfied
after.distribution of th€ assetsr the court nay order that
all persons Hho knoringly participated in the unrarful .

enterprise be held jointly and severally liable to the
extent of the unsatisfied consurner claims if such person:

(it Contributed substantial personal servicesr
moneyr Creditr real r personal t or mixed propertyr ()r any

other thing of substantial value rith the expectation of
sharing in the profits of the enterpr ise; and

{ii} Had knonledge or should have had knoul-

edge of the unlawful purpose of the enterprise at the tine
such things of value Here contributedr or freel 7 contanued

in the association or other relationship after gaining

knoyledge of the unlayful purpos€ of the enterprise.

4(}:t13j2l.; _Repdrjes .irH I Cx#;n.rtiortsi Hh€never the

consLrner protection 9division has reason to bel ieve that a

person is engaging inr has engaged inr cir is about to
engaEe in any act or practicd declared to be unlarful by

this aCtr or nhen it reasonably believes it to be in the
publ ic i nterest to conduct an inv€stigation to ascertaio
whether any person is engaginq inr has engaged inr or is

- 3l _ d{
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about to engaqe in any such act or practice, an authorized

nember of the div,ision ray:

tal Require the person to fale on the prescrabed

forms a steteEent or repoi-t in rrritingr under oath or
otherriser as to all the facts and circuxnstances concern-

ing the alleged violation and such other data and inforna-
tion as the consufrrer protection division deens necessary;

(bl Examine under oath any person in connection rith
this al leged violation;

(c) Examin€ any goods or sanple of ooods deemed

necessary and proper; and

{dt Pursuant to an ord€r of ttre appropriate courtt
inpound any sadple of goods that are produced in accord-

ance with this act and retain it in the possession of the

division unti l the completion of al l proceed,ngs in

connection rith rhich the goods are produced.

4(Frt3.ZZ; Civll .'irivestilhrttite'ddr:lnd.

{a} llheneyer the consuner protection diyision

believes that any persgn may be in possessionr custodyr or

control of the original copy of any documentary material

rel€vant to th€ subject matter of an investigation of a

possible violation of this actr an authorized agent of the
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civil investigative derand requirinq the person

the documentary ;ateri al and permit insDection
i nor

??L50-843
AG

person a

to produce

and copy-

1
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3

4

5

lz
t3
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I

{b} Each denand shall:

'(il State the statute and section under rhich
the alleged yiolation is being investigatedr and the gen-
eral subjedt rnatter of the investigation;

lia) Describe the class or classes of docuner-

tary mat,Erial to be produced rith reasonable specificity
so as to fairly indicate the naterial denandedi

(iii' Prescribe a return date rithin xhich the
documentary materi al is to be produced; and

(iv'' fdentify the uenbers of th€ consurer pro-

tection division to rhon the documentary rnaterial is to be

made available for inspection and copying.

(c, A civil investigative denand oay corrtain a

requi r€nent or disclosure of documentary material xhich

xould be discoverable undsr the Hyoninq Rules of Civil
Procedure.

'{d) Service of any denand nay be made by!
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(t, Oelivering a duly ex€cuted copy of the
demand to the person to be serve<l or to a partner or to
any officer or aqent authorized by appointment or by lan

to recei ve service of process on beha'l f of that person;

( i i l Del ivering a duly executed copy of the

demand to the principal place of business in the state of
the person to b€ servedi

( i , i , llai I irng by regi stered nai I or certi f,ied

mail a duly executed copy of the demand addressed to ttt€

person to be served at the principal place of business in

this stater 6r if the p€rson has no place of business in

this stater to his principal office or place of businessr

{et Docunentary Daterial demanded pursuant to this
section shall be procluced for inspection and copylng

during normal business hours at the principal office or

place of business of the persoo serv€dr or at other tines
and plac€s as may be agreed on bf the person served and

the consumer protection divigion.

(f, No docunentary lEaterial produced pursuant to,a
demand under this sectionr unless othenise ordered by a

court for good cause shorrm r shall be produced for inspec-

tion or copying byr nor shall its contents be disclosed to
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any person other than the authorized emproyee of the corF
sumer protection divi.sion rithout- the consent of the
person xho produced the oaterial . The consuner protection
division shall prescribe reasonable terms and conditions
alloring the docurnentary material to be available for
inspection and copyiag by the person yho produced the
material or any duly authorized representative of that
p€rsorrr The consuner protection divi.sion may use the
docuoentory material or copies of it as it deterstnes
necessary in the enforcement of this act including pre-
sentation before any court. Any material rhich contains
trade secrets shal I not be presented except rith the
approval of the court in which the action is pending after
adequate notice to the per9on furnishing the Eaterial.

(gt At any tine before the return date specified in
the denandr or uithin tue-nty (2Ol days after the denand

has been servedr rhichever period is shorterr a petition
to extend the return date for or to modi fy or set aside

the demandr stating good causet Fay be filed in the dis-
trict court in the county ehere the parties resider or the

dastrict court of Laraoie County.

(hl A person on rhom a demand is served under this
section shall comply with the terms of the detnand unless

otheryise provided by a court order.
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{jl Persona-l service of a similar inve-stigative
denand under this section nnay be made on any person out-
side of thas state if the persdn has enqaged in conduct in

violation of this dGtr Such persons shall be deerned to
have submitted themselves to the jurisdiction of this
state within the neaning of this section.

+O-113.23i lPenaltiesi

{al Any person rhor rith intent to avoidr evader or
prevent conpl iancer in rrhole or in partr ,rith ll.S. 2l o(

22 of this actr renoves fron any placer conceal 5t

withholdsr or destroysr mutilotesr altersr or by any other

Geans falsifies any docurentary materi al or good s or

sample of goods is quilty of a rnisdeneanor and on convic-

tion is ounishable by a fine of not more than one thousand

dollars ($lrOOO) or by confin€q€nt in the county jail for
not more than one.(tl yeart or both.

{b} If a person fails to conply xith a directive of

the consuner protection division under l{.5. 2l of this act

or nith a civil i nvesti gative denand for documentary mate-

rial served on him under l{.S. ?2 of this act or if satis-

factory copying or reproduction of the material cannot be

done and the person refuses to surrender the naterialr the

consuoer protection divislon may file in the district
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court in the county in rhich the person residesr is foundr
or transacts busin€ssr afld serve on the p€rson, a peti taon
for an order of the court for eafor€ement of ll.s. zl and
22 of this actr rf the person transacts busi ness in more

than one countyr the petition shall be filed in the county
in xhich the person naintains his principal place of busi-
nessr or in another county agreed on by the partles to the
peti t ion.

(cl l{hen a petition is filed in the district court
in any county under this section, the court shall have

jurisdiction to hear and determ,ne the matter pr€sented

and to enter any order required to cal-ty into effect the

orovisions of l{.S.21 and 22 of this actr Any final order
entered is subject to appea'l to the l{yominlt supr€oe courtr
Failure to comply with any final order entered under this
sectaon is punishable by conterlpt.

Section 2. Tf any provision of this act or its
application to any person or circumstance is held invalidr
the invalidity does not affect other provisions or appli-
cations of the act uhich can be qiven effect nithout the
invalid provision or applicationr and to this end the

prov isioris of this act are severabl e.

Section 3r l{.S. +O-1O2 throuqh 4-l13 ar'e rep€Bleda

-37- .ft'['
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1 Section 4. fhis act is effective fiay 28t 197.7-.

(ENDI
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FISCA]. NOTE

FLscal Note No. Draft
Requester S€hil

t. Res. No.

Part I. Fiscal Da!a:
SIIORT TITLE OF BILL: oml ng NAME OF FUND

Protecti on
Not applicable

SOURCE OF AP?ROPRIATION New Program
Change in Existlng Prograrn( X)

Not app'li cabl e Local Government Impac! ( )
If more than one appropriation is involved, show overall effect belo\t, but show breakdown by
appropriaEion and flscal year on a separate page. Round to nearest hundred dollars.

I'ISCAL PERIODS
BIENNIA]. INCREASE OR (-) DECREASE

Second Biennial Thlrd Biennial

Salaries & Number of
Personnel

Supporting Expenses

Permanent Property

Ald s to Locallties

Other

ESTIMATED TOTAI, COST

GENEML FI]ND

FEDERAI FI.]ND

OTHER

ESTIMATED TOTAL REVENUE

01

t

EFFECT OF PROPOSAL

Part II. Explain in a clear
revenues of state government.
the culrent biennium and also
estimate. Use attached sheet

sumer
Act

and concise rnanner what effect this measure will
Specify the source of funds for appropriations.

the long-range fiscal effect, if any. Show how
and any additional sheets which you may need.

have on Ehe costs and
Inc lude effect on

you arrived at Ehe

NO FISCAL IMPACT.

Agency Authorl-zed Representative

Legislative Auditor Clearance
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