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ifNTROD{.,cED

HOUSE BILL NO. HBOO3O

Wyoming Business Corporation Act-amends.

Sponsored byt RepresenLauive (s) HANES and Senator (s)
APPI.,EGATE, MAXFIELD ANd MILLER

A BII,L

for

1 AN ACT retating to Ehe Wyoming Business CorporaLion Act;

2 aut,horizing shareholder agreemenEs as specified; providing

3 procedures for shareholder derivative proceedings;

4 aut,horizing the election to purchase shares as an

5 alternat,ive Lo judicial dissolution of a corporation,'

6 specifying excepLions from the imposition of tax on

7 corporatsions; specifying authorized provisions in articles

8 of incorporaE,ion relating to liability of directors;

9 modifying provisions relat,j-ng Eo indemnification of

10 corporate directors and officers in cerEain cases;

11 specifying procedures relating to judicial dissolution;

L2 conforming related provisions; providing definitions; and

13 providing for an effect.ive date.

14
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Be It Enacted by

STATE OF WYOMTNG 95LSO-0034
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the LegisTature of the State of Wyoming:

SecEion 1. W. S . L7 -L6-732 , a7 -16-7 4a through

I'7 -t6-'14'1 , l-7-l-6-859, '1,'7-t6-1434 and 17 -]-6-]-634 are created

to read:

L7 -L6-732. Sbareholder Agreenerus.

(a) An agreement among the shareholders of a

corporation that compties with this secLion is effective

among the shareholders and the corporation even though it. is

inconsistent wiEh one (1) or more other provisions of t.his

act in that it:

(i) Eliminates che board of directors or

restricts Lhe discretion or polvers of the board of

directors;

( ii ) Governs t,he authorizat.ion or making of

distribut.ions whether or not in proportion to ownership of

shares, subject to rhe limitations in w.S. L7-16-64A;

HBo030



1995 STATE OF WYOMING 96LSO- 0034

r- (iii) Establishes who sha11 be directors or

2 officers of the corporation, or their terms of office or

3 manner of selecEion or removal;

4

s (iv) Governs, in general or in regard Eo specific

5 matters, the exercise or division of voting power by or

7 between the shareholders and directors or by or among any of

I them, including use of weighted voting rights or director

9 proxies;

10

11 (v) Establishes the terms and conditions of any

L2 agreement for the transfer or use of propert,y or Ehe

13 provision of services between Ehe corporation and any

l-4 shareholder, director, officer or employee of the

15 corporaEion or among any of them;

ro

t7 (vi) Transfers to one (1) or more shareholders or

L8 other persons all or parts of Lhe auEhorit,y to exercise the

19 corporate powers or to manage the business and affairs of

20 the corporation, including E.he resoluLion of any issue about

2! which there exists a deadlock among direcUors or

22 shareholders;

HBo 03 0
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2 (vii) Requires dissolution of the corporation at

3 t.he requesE of one (1) or more of the shareholders or upon

4 t.he occurrence of a specified event or conLingency; or

6 (viii) OEherwise governs the exercise of the

? corporate powers or the management of the business and

I affairs of the corporation or the relaEionship among Lhe

9 sharehol-ders, the directors and the corporation. or among

10 any of them, and is not contrary to public policy.

1_1

L2 (b) An agreement authorized by this section shall be:

-LJ

1A

15

IO

(i) Set forth:

(A) In the articles of incorporation or

L7 bylaws and approved by all persons who are shareholders at

l-8 the time of the agreement,' or

1,9

20 (B) In a written agreement that is signed by

27 all persons who are shareholders at the time of Ehe

22 agreement and is made known to Ehe corporati-on.

H8003 0
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(ii) Subject to amendment only by atl persons who

are shareholders at the time of the amendment, unless E.he

agreement provides otherwise; and

(iii) Valid for ten (10) years, unless the

agreement provides otherwise.

(c) The exisLence of an agreement authorized by this

section shall be noEed conspicuously on the front or back of

each cert.ificate for outsuanding shares or on the

information scatement required by w.S. l-7-1-6-626 (b) . If at

the Eime of Lhe agreement the corporaEion has shares

outstanding represented by certificates, Lhe corporation

shall recall the outstandinq certificates and issue

substitute certificates that comply with this subsecLion.

The faiture to note the exi-stence of the agreement on the

certifi-cat,e or information statement shall not affect the

validity of the agreemenE or any action taken pursuant, to

it. Any purchaser of shares who, at the time of purchase,

did not have knowledge of the exisEence af Lhe agreement

shaLl be entitled to rescission of the purchase. A
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purchaser shall be deemed to have knowledge of the existence

of Lhe agreemenE if its exi.stence is noted on the

certificate or information staLement for the shares in

compliance with this subsection and, if the shares are not

represented by a certificaEe, t,he information statement is

delivered to the purchaser at or prior to the time of

purchase of the shares. An action to enforce the right of

rescission authorized bv this subsection must be commenced

within the earlier of ninety (90) days afLer discovery of

the existence of the agreement or two (2) years after the

time of purchase of the shares.

(d) An agreement authorized by this section shall"

cease to be effect.ive when shares of the corporation are

Iisted on a national securities exchange or regrrlarly traded

in a market maint,ained by one (1) or more members of a

national or affiliated securities association. If the

agreement ceases to be effect.j-ve for any reason, the board

of direcEors may, if the agreement is contained or referred

to in the corporation's articles of incorporation or bylaws,

adopt an amendment to t.he arEicles of incorporation or

HBo030
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1- bylaws, wiEhoub shareholder acEion, to delete the agreement

2 and any references to it.

4 (e) An agreement auEhorized by this section that.

5 limits the discretion or powers of the board of directors

6 shafl relieve the directors of, and impose upon Lhe person

7 or persons in whom such discretion or powers are vested,

8 liability for acts or omissions imposed by law on directors

9 to t,he ext,enE that Ehe discreEion or powers of the directors

l-0 are limiLed by the agreemenE.

1l_

12 (f) The existence or performance of an agreement

13 authorized by this section shall not be a ground for

L4 imposing personal liability on any shareholder for the acts

15 or debt,s of Lhe corporation even if Lhe agreement or its

L6 performance treats the corporation as it iL were a

L7 partnership or resulEs in failure to observe the corporate

L8 formalicies otherwise applicable to the maLters governed by

19 the agreement.

20

2L (S) IncorporaEors or subscribers for shares may act as

22 shareholders wiEh respect Eo an agreement authorized by uhis

HBo03 0
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l- section if no shares have been issued when the agreement is

2 made.

3

4 L7-L6-74L. Standiag.

5

5 (a) A shareholder may not commence or maintain a

7 derivative proceeding unless the shareholder:

(i) Was a shareholder of the corporation at Lhe

10 Lime of the act, or omission complained of, or became a

1l- shareholder through transfer by operation of 1aw from one

L2 who was a shareholder at the time; and

13

L4 (ii) Fairly and adeguately represents the

1-5 inlerests of the corporation in enforcing the right of the

L5 corporation.

L7

1-8 t7 -L6-742. Denand.

L9

20 (a) No shareholder may commence a derlvative

2! proceeding until:

22
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1 (i) A written demand has been made upon the

2 corporation to take suitable action; and

4 (ii) Ninety (90) days have expired from the date

5 the demand was made unless the shareholder has earlier been

6 notified E,hat the demand has been rejected by the

7 corporation or unless irreparable injury to the corporation

8 wouLd result by waiting for the expiration of the nineLy

9 (90) day period.

10

1l- L7-L6-743. Stay of proceedings. If the corporation

t2 cofirmences an inquiry into the allegations made in the demand

13 or complaint, the court may stay any derivative proceeding

t4 for such period as the court deems appropriate.

1_5

L5 L7 -L6-744. Dismissal .

18 (a) A derivative proceeding shal1 be dismissed by the

L9 court on motion by the corporation if one (1) of the groups

20 specified in subsection (b) or (f) of this section has

21- determined in good faith after conducting a reasonable

22 inguiry upon which its conclusions are based that. Ehe

HBo030
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1 maintenance of the derivative proceeding is noE in the best

2 interests of the corporation.

4 (b) Unless a panel is appointed pursuant to subsecLion

5 (f) of this section, the determination under subsection (a)

6 of this section shall be made by:

1

I (i) A majority vote of independent directors

9 present at a meeting of the board of directors if the

10 independent directors constitute a quorum; or

t_1

LZ (ii) A majority voue of a committee consisEing of

L3 two (2) or more independent directors appointed by a

14 majority vote of independenE. directors presenc at a meeting

15 of the board of directors, whether or not such independent

l-6 directors constituted a quorum.

L7

l-8 (c) None of the following sha1l by itself cause a

1-9 director to be considered not independent for purposes of

20 this section:

2L

l_0 HB0 03 0
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(i) The nomination or election of the director by

persons who are defendantss in the derivaLive proceeding or

againsL whom act,ion is demanded;

(ii) The naming of t,he director as a defendant in

the derivative proceeding or as a person against whom act.ion

is demanded,. or

(iii) The approval by the director of the act

being challenged in Lhe derivative proceeding or demand if

the act resulted in no personal benefit to the director.

(d) If a derivative proceeding is commenced after a

determination has been made rejecEing a demand by a

shareholder, the complaint sha11 a1lege with particularj-Ey

facts estsablishinq either:

(i) That a majority of the board of directors did

not consi-sE. of independent direcEors at Ehe time Lhe

determination was made; or

11- HBo030
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(ii) That the requirements of subsecbion (a) of

this section have not been met.

(e) If a majority of Ehe board of directors does not

consist of independent directors at the time the

deLermination is made, t,he corporation shall have the burden

of proving that the requirements of subsection (a) of Lhis

section have been met. If the majoriuy of the board of

directors consisEs of independent directors at the time the

determination is made, the plainEj-ff shal1 have the burden

of proving that the requirements of subsection (a) of this

section have not been meL.

(f) The court may appoint a panel of one (1) or more

independent persons upon mot,ion by che corporation to make a

det.erminat.ion wheLher the mainEenance of the derivalive

proceeding is in the best interests of t.he corporation. In

such case, the plaintiff shall have the burden of proving

that Lhe requirements of subsecLion (a) of Lhis section have

noL been mec.

72 ItBo03 0
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l- 17-15-745. Discontinuance or settlement. A derivative

2 proceeding may not be discontinued or seEEled wit,hout the

3 court's approval . If the court, determines thaE a proposed

4 discontinuance or settlement will substantiallv affect the

5 int.erests of the corporaEion' s shareholders or a class of

6 shareholders, Ehe court shall direct that notice be given to

7 the shareholders affected.

I

9 L7-L5-746. Palmert of expenses.

l_0

11 (a) on terminaEion of t.he derivative proceeding the

12 court may:

IJ

t4 (i) Order the corporation to pay Lhe plaintiff's

15 reasonable expenses, inctuding counsel fees, j-ncurred in the

16 proceeding if it finds t.hat the proceeding resulted in a

l7 subst.antial benefit to the corporation;

L9 (ii) Order the plaintiff to pay any defendant's

20 reasonable expenses, including counsel fees, incurred in

2L defending t.he proceeding if it finds that the proceeding was

13 HBo030
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l- commenced or maintained without reasonable cause or for an

2 improper purposei or

4 (iii) order a party to pay an opposing party's

5 reasonable expenses, including counsel fees, incurred

5 because of the filing of a pleading, motion or oLher paper,

7 it it finds that the pleading, motion or other paper was not

8 well grounded in fact, after reasonable inquiry, or

9 warranEed by exist,ing 1aw or a good faitsh argumenE for the

10 extension, modification or reversal of existing law and was

11 interposed for an improper purpose, such as to harass or to

L2 cause unnecessary delay or needless increase in the cost of

13 Iitigation.

L4

15 L7-L6-747. epplicability Eo foreign corporations. In

1,6 any derivaEive proceeding in the right of a foreign

1-7 corporation, the matters covered by this subarticle sha1l be

18 governed by the laws of Lhe jurisdiction of incorporation of

1,9 the foreign corporation except for W.S. a7-16-743, L7-L6-745

20 and 17-16 -746.

2'1,

'J,4 H80030
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1- 17-15-859. Exclusivity of subarticle. A corporation

2 may provide indemnification or advance expenses Lo a

3 director or an officer only as permitted by this subart.icle.

4

5 17 -L6-L434. Election to purchase in lieu of

6 dissolution.

'7

8 (a) In a proceeding under W.S. L7-t6-L430 (a) (ii) co

9 dissolve a corporaEion that has no shares listed on a

1-0 national securities exchange or regularly traded in a market

1,t maint.ained by one (1) or more mernlcers of a naEional or

tz affiliated securities association, the corporation may elect

13 or, if it faits to elect, one (1) or more shareholders may

t4 elect to purchase all shares owned by the petitioning

1,5 shareholder at the fai-r value of the shares. An election

L6 pursuant Eo this section shall be irrevocable unless the

1-7 court determines that it is equitable to set aside or modify

1-8 the election-

't9

20 (b) An election to purchase pursuant to this section

2I may be filed with the courL at any time within ninety (90)

22 days aft.er the filing of the petition under W. S.

H80030
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L L7-1-6-1430(a) (ii) or at such later time as the court in its

2 discretion may attow. If the election to purchase is filed

3 by one (1) or more shareholders, the corporation sha1I,

4 within ten (10) days thereafter, give writ,Een noEice to all

5 shareholders, other than the petitioner. The notice must

5 state the name and nuniber of shares owned by Ehe petitioner

7 and Ehe name and number of shares owned by each elect.ing

I shareholder and must advise the recipients of their right to

9 join in the election Eo purchase shares in accordance wi-th

10 this section. Sharehol-ders who wish to participate must

11 file noLice of their intent,ion Eo join in the purchase no

12 laEer than thirty (30) days aft.er the effective date of the

l-3 notice to them. AII shareholders vrho have filed an election

1,4 or noEice of their int,ention to participate in the election

15 to purchase thereby become parties Lo the proceeding and

1,5 shall- purchase in proportion to Lheir ownership of shares as

17 of the date the first election was filed, unless they

18 otherwise agree or lhe court otherwise direcEs. After an

19 election has been filed by the corporation or one (1) or

20 more shareholders, the proceeding under W.S.

2L L7-I5-a430 (a) (ii) may not be discontinued or settled, nor

22 rnay the petitioning shareholder seII or otherwise dispose of

L6 HBo030
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1- his shares, unless t.he courL determines Ehat it would be

2 equitable to the corporation and the shareholders, other

3 than the petitioner, to permit such discontinuance,

4 set.t,lemenL, sale or other disposition.

6 (c) If, within sixty (60) days of the filing of the

7 first election, the parties reach aglreement as Eo the fair

8 value in terms of purchase of Ehe petitioner's shares, t,he

9 court shall enEer an order directing the purchase of

1-0 petitionerts shares upon the terms and conditions agreed to

11 by the part.i-es.

L2

1-3 (d) rf the parties are unable to reach an agreement as

L4 provided for in subsection (c) of this section, the court,

15 upon application of any party, shaLl stay the W.S.

16 1,7-L6-1430(a) (ii) proceedings and determine the fair value

t7 of the petitionerrs shares as of the day before the date on

18 which the petition under W.S. L7-L6-1430 (a) (ii) was filed or

t9 as of such other date as the court deems appropriate under

20 the circumstances.

2t

t7 HBo030
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r (e) Upon determining Lhe fair value of Ehe shares, the

2 court shall enter an order directing the purchase upon such

3 terms and conditions as Lhe court deems appropriate, which

4 may include payment of the purchase price in installments,

5 where necessary in the interest of equity, provision for

5 securit.y to assure payrnent of the purchase price and any

7 additional costs, fees and expenses as may have been

8 awarded, and, if the shares are to be purchased by the

9 shareholders, Lhe allocation of shares among them. rn

10 allocating petitioner's shares among holders of different

l-1- classes of shares, the court should attempt to preserve the

L2 existing distribution of voting rights among holders of

13 different classes insofar as practicable and may direct that

1,4 the holders of a specific class or classes shall not

15 participate in the purchase. Interest may be allowed at the

L5 rate and from the date determined by the court to be

1,7 equitable, buL if the court finds E,hat the refusal of the

18 petitioning shareholder to accept an offer of paymenL was

1,9 arbitrary or ot,herwise not in good faith, no inLerest shall

20 be allowed. If the court finds thal the petitioning

21, shareholder had probable qrounds for relief under w.S.

22 L7-16-L430 (a) (ii) (B) or (D), it may award to the petitioning

l_8 H8003 0
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1 shareholder reasonable fees and expenses of counsel and of

2 any experts employed by him.

3

4 (f) upon enEry of an order under subsection (c) or (e)

5 of this secEion, the court sha11 dismiss the peciEion to

6 dissolve the corporation under W.S. L7-L6-L430, and the

7 petitioning shareholder shall no longer have any rights or

I status as a shareholder of the corporation, except the righc

9 to receive the amounts awarded to him bv the order of the

10 court which shall be enforceable in the same manner as any

L1- other judgment.

L2

l-3 (S) The purchase order pursuant Lo subsecLion (e) of

L4 this section shaIl be made within ten (10) days after the

15 date the order becomes final unless before that. time the

1-6 corporation files wiEh the court a notice of its intention

1"7 to adopt. articles of dissolution pursuant to w.S. 1'7-16-1'402

18 and 17-l-5-1403, which articles must then be adopted and

L9 filed within fifty (50) days thereafter. Upon fiting of

20 such articles of dissolution, the corporatsion sha11 be

2L dissolved in accordance with provisions of W.S. L7-1-6-1-405

22 t.hrough L7 -L6-t4O7 , and the order entered pursuanE to

19 H8003 0
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L subsection (e) of Ehis section shall no longer be of any

2 force or effect, except that the court may award the

3 peEitioning shareholder reasonable fees and expenses in

4 accordance wit.h the provisions of the last senLence of

5 subsecEion (e) of this section and the petitioner may

5 continue Eo pursue any claims previously asserted on behalf

7 of E.he corporation.

I

9 (h) Any palment by the corporation pursuant to an

10 order under subsecEion (c) or (e) of this section, other

11- than an award of fees and expenses pursuanE tso subsection

L2 (e) of this section, is subject to the provisions of W.S.

13 L7-L6-640.

L4

1-5 L7-15-1634. Imposition of tax on corporations.

1,5 Corporations whose activities wit.hin the state are soleIy

L7 confined to the maintenance and management of their

l-8 intangible investments or of intangible invest.ments of

1,9 corporations or business trusts registered as investment

20 companies under the Investment Company Act of A940, as

2L amended (1-5 U.S.C. S 80a-1 et seq. ) and t,he collection and

22 distribution of the income from such investmenEs or from

20 HBo030
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Eangible property physically located outside che state shall

be subjecE to taxation at the minimum 1eve1 established

under W.S. L7-t6-1630 (a) (i). For t.he purpose of this

subsectsion "intangible inveslmentsrr sha11 include, without

limitation, investments in stocks, bonds, notes and other

debE obligat.ions (including debt obligations of affiliat,ed

corporations), patents, patenE applicaEions, t.rademarks,

trade names and similar types of intangible assets.

Sectioa 2. W.s. L7-L6-202(b) (iii) and by creating a

new paragraph (iv), t7-L6-740 by creating a new subsection

(f) , 1,7-1,6-801-(a) and (b), 17-L6-850, 17-1-6-851-(a) and (d),

L7 -1,6-852, 1,7 -1,6-853 (a) (intro) , (i) and (ii) , (b) and (c) ,

1'7 -1'6-854, L7 -L6-855 (a) , (b) (i) , (iii) , (iv) and (c) , 1-7-L6-

856 through L7-L6-858 and L7-L6-L43L by creating a new

subsection (d) are amended Eo read:

L7 -L6-202. Articles of incorporation.

(b) The articles of incorporacion may set forth:

2t H80030
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(iii) Any provision thaL under this act is

2 required or permitted to be seE forEh in the bylaws;. and

3

(iv) A provision eliminatinq or limiting the

5 liabilitv of a director to E.he corporation or its

5 sharehofders for monev damaqes for any action taken. or anv

7 failure to take anv action. as a director, except liability

8 for:

9

(A) The amount. of financiaL benefit received1n

11 by a director to which he is not entitled;

1,2

l_J (B) An intentional infliction of harm on the

1-4 corporation or shareholders;

r-5

IO (C) A violation of W.S. 17-L5-833; or

L7

l-8 (D) An intentional violation of criminal

L9 law.

zl)

2L L7-L6-740. Subarticle definitions.

22
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(f) As used in this subarLicle:

95LSO-0034

(i) "Derivative proceedinq" means a civil suit. in

4 the riqht of a domestic corporaEion or. to the exEent

5 provided in W.S. 17-16-747, in the riqhE of a foreiqn

6 corporation;

7

(ii) "Shareholder" includes a beneficial owner

9 whose shares are held in a votinq t,rust or held bv a nominee

10 on the beneficial owner's behalf.

11

L2 17-15-801. Requireurent for and duties of board of

13 directors.

a4

15 (a) Except as provided in #'i-s

L6 see8ien-W.S. 17-15-732, each corporation shall have a board

I7 of direcEors.

L8

1-9 (b) A11 corporate powers shall be exercised by or

20 under the authority of, and the business and affairs of the

2L corporation managed under the direction of, its board of

22 directors, subject to any l-imitation set forth in t,he

23 H80030
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arEicles of incorporation

under W. S. L7-16-732.

or in an aqreement authorized

17-16-850. Subarticle definitions

(a) In t.his subarticle:

(i) "Corporation" includes any domestic or

foreign predecessor entity of a corporation in a mergeri er

etsher Eransaets+e* +n lrhieh Ehe predeeesser's et€+sEeftee

iea;

4

5

6

8

9

L0

11

t2

l-3 (ii) 'rDirector" 91 "officer" means an indiwidual

1,4 who is or was a director or officer. respectivel-y, of a

15 corporati-on or a:n=-*ndirr*dr*a}_ who, while a director or

1,6 of f icer of --€- t.he corporation, is or was serving at the

L7 corporation's request as a director, officer, partner,

18 trustee, employee or agent of another €ereig'*-€r-domestic or

19 foreiqn corporaLion, partnership, joint venEure, trust,

20 employee benefit plan or other enterpFi-se- entity. A

21 director or officer is considered to be serving an employee

22 benefit plan at the corporation's request if his duties Lo

24 H8003 0



3

5
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tt

9
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the corporaEion also impose duties on, or otherhrise involve

services by, him to the plan or Lo participants in or

benef iciaries of the plan. 'rDirector" or "of f j-cer"

includes, unless the context requires otherwise, Ehe estate

or personal represenEative of a director or offi-cer;

(iii) 'tDisinteresLed director't means a director

who. at the time of a vote referred to in W.S. 17-16-853(c)

or a vote or sefection referred to in W.S. 1-7-16-855(b) or

1_0

1_ l_

L2

1_3

L4

J_)

Ib

L7

I6

L9

20

2t

/r'\ icr nnl- .
--l-=-l---r------

(A) A partv to the proceedinq; or

financial . professional or employment relat.ionship with the

director whose indemnification or advance for expenses is

Ehe subiect of the decision beinq made. which relationship

would. in the circumstances, reasonablv be expected to exert

an influence on the director's judqment when votinq on the

decision beinq made.

25 H8003 0
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3

4

5

6

8

9

L0

t_1

t2

l-J

L4

1_5

J-O

L7

18

1,9

20

z .J-
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+*;+G:fI t'Expensesl j:ftelr*de- includes counsel

fees;

{+v}](jd "Liabilitytt means the obligation to pay a

judgment,, settlement, penalty, fine;- lincludj-ng an excise

tax assessed with respect Lo an employee benefiL pfanl or

reasonable expenses incurred with respect to a proceeding;

{r*}ftil ttPartyrr i+elude+-means an individuaf who

was, is or is threatened to be made.- a tamed-defendant or

respondent in a proceeding;

{+r#|Idil "Proceedingl means any threatened,

pending or completed action, suit or proceeding, whether

civi1, criminal , administrative, arbilgalivc or

investigat,ive and whether formal or informal .

17-16-851. Authority to indennify.

(a) Except, as oLherwise provided in M

Ehis secEion, a corporation may indemnify an individual reade

26 H8003 0
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\^rho is a parLy

director against

STATE OF WYOMTNG

to a proceeding because

Iiability incurred in the

95LSO-0034

he is otswasF a

proceeding if:

t_

2

3

5

6

(i) He conducted himself in good faith; and

(ii) He reasonably believed that his conducL was

i-n or at leasL not' opposed to the corporation's best

interests; and

(iii) fn the case of any criminal proceeding, he

had no reasonable cause to believe his conduct hlas

unlawfula= or

(iv) He enqaqed in conducE for which broader

indemnification has been made permissible or obligatorv

under a provision of the articles of incorporation. as

aut.horized bv W. S . 17 - 16 - 202 (b) .

6

9

10

11

t2

J-5

L4

t_5

IO

1"7

ItJ

L9 (d) Unless ordered by a court under W. S.

20 1-7-1-6-854(a) (iii) a corporaE.ion may not indemnify a director

21, under this section:

22

27 H80030
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l_

2

3

4

I4

t-5

t_o

L7

l-8

l_9

20

2t

22
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(i) In connection with a proceeding by or in the

right of the corporation- #tsoHfaffiffi

@ioa-- excepE for reasonable expenses

incurred in connection wiLh Ehe proceedinq if it i-s

determined thaE the director has mec the standard of conduct

under subsection (a) of this section; or

L7-1-6-852. Mandatory indeunification. {}n}ees---}imitsed

ien:- A corPoration shall

indemnify a director who was wne}}f successful , on the

meriEs or oLherwise, in the defense of any proceeding to

which he was a party because he is e#r&E-? director of the

corporation against reasonable expenses incurred by him in

connection with the proceeding.

8 (ii) In connection with any e€her- proceeding

9 eharg*ng impreper persena' benefiE Eo him; wheEher er noE

10 j. iff--with respect

11- to conducL for which he was adjudged liable on the basis

L2 that benefit was imtrrrePerjly

l-3 reeei .

z6 H8003 0
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1 17-16-853. Advance for oq>eases.

3 (a) A corporation may' before final disp

a pay for or reimburse the

5 reasonable expenses incurred by a dlrecEor who Is a party Eo

a proceeding i

pdt#i-nf-because he is a direcEor if he delivers to the

corporaEion:

5

7

9

11

L2

l_J

-rA

t7

18

L9

20

2L

1a

(i) iea- A

writEen affirmation of his good faiEh belief that he has meE

the standard of conduct described in W.S. 17-15-851 or thaE

Ehe proceedincr involves conduct for which l-iabiliEy has been

eliminaEed under a provision of Ehe articles of

,' and

(ii) Eis

wriE,E,en underEakingr et€eeuEed perggna

to repay €*e--edr*anee- any funds advanced if he is noL

entiELed Eo mandatorv indernnificacion under w'S. 17-L5-852

and it is ultimately determined EhaE he dd+hag not rn€€+lgE

Ehe sEandard of conduch-rtd described in W.S' 17-16-852.

29 H8003 0
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2

3

4

5

5

7

6

9

t_ l_

L2

l_3

L4

t_5

1,6

a7

l_8

19

20

zJ-

22
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(b) The undertaking reguired by paragraph (a) (ii) of

t.his section shall be an unlimited general obligation of Lhe

director but need not be secured and may be accepled without

reference to the financial ability of the director to make

repaymenc.

(c) M Authorizations et---pa'fenes

under this section shall be made: +@i-n

I{#HHF

(i) Bv the board of directors:

(A) If there are two (2) or more

disinterested directors. bv a majority vote of all the

disinterested directors (a majority of whom shall for such

purpose consEiEuEe a quorum) or bv a majorlty of the mernbers

of a committee of two (2) or more disinterested directors

appointed bv such a vote; or

(B) If there are fewer than two (2)

disinterested directors. bv Ehe vote necessarv for action bv

5U HBo03 0
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2

3

4

5

6

1

I

9

10

t_1

t2

-tJ

l_5

t6

t7

l_t,

1,9

20

2L

22
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Ehe board in accordance with vil . s. 17-16-824 (c) , in which

authorization directors who do not qualifv as disinterested

directors mav participater or

(ii) By the shareholders, but shares owned bv or

voted under the control of a director who at the time does

not crualifv as a disinterested direcuor mav not be voted on

the authorization.

L7-L6-854. Court-ordered indeuurification and advance

for ercpeases.

(a) +€n

pro+iee--eener*isq-A director @who is a

party to a proceeding because he is a director may apply for

indemnification or an advance for expenses to the court

conducting the proceeding or to another court of competent

jurisdiction. erA:tlgr receipt of an applicaEionT--Ehffiffe

and after giving any notice €he-----eeurE-- it considers

necessary- the

court shal1 :

31 H8003 0
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5

8

9

r-0

11_

L2

13

l4

15

-Lb

'1,7

t_8

19

20

2L

22
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(i) Order indemnification if Lhe court determines

thaE the director is entitled co mandatory indemnification

under W.S. L7-'J-6-852;_ i

e?€pefi€e*..-.:i i€rl?

€iF

( ii)

e

Iiable l+is *ndefiEr*f*eats*en is limitsed Ee reasenable expenses

i+eur+ed. Order indemnification or advance for expenses if

the courE determines Ehat E.he director is entitled to

indemnification or advance for expenses pursuant to a

provision authorized bv W.S. l-7-16-858(a); or

(iii) Order indemnification or advance for

expenses if the court determines, in view of all the

relevants circumstances. that it is fair and reasonable:

5Z H80030
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1 (A) To indemnify tshe dlrector; or

2

3 (B) To advance expenses co the direccor,

4 even if he has not met the standard of conduct set forth in

5 W.S. 17-16-851(a), fail.ed to complv with w.s. 17-16-853 0r

5 was adjudged liable in a proceedinq referred to in W.S.

7 17-16-851(d)(i) or (ii), but if he was ad'iudqed so liable

8 his indemnification shal1 be limited to reasonable expenses

9 incurred in connection wiLh the proceeding.

l_0

1L (b) If Ehe couru determines that che direcEor is

L2 entitled to indemnification under subsection (a) (i) of this

1-3 section or to indernnification or advance for expenses under

14 subsection (a) (ii) of this section. ig shall also order che

15 corporation to pav t,he director's reasonable expenses

L6 incurred in connection with obE.ainlng court-ordered

17 indemnification or advance for expenses. If the court.

l-8 determines Ehat the direcEor is entitled Eo indeTnnification

L9 or advance for expenses under subsection (a) (iii) of this

20 section, it may also order the corporation to pay the

21- direcLorrs reasonable expenses to obtain court-ordered

22 indemnification or advance for expenses.
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2 L7 - 15 - 855 . Deteminatior aod authorization of

3 indennification.

5 (a) A corporaLion may not indemnify a director under

6 W.S. L7-L6-85L unless authorized i+-ehe-!gr--A specif ic ease

7 precCgdin-S af ter a detsermj-nation has been made that

8 indemnification of the director is permissible i.n.---ehe

9 e.i-reumseanees-because he has met the Standard of conducE seE

10 forth in w.s. 17-16-851.

t-1

t2 (b) The determinaEion sha11 be made:

13

L4 (i) If there are Ewo (2) or more disinterested

l-5 directors. by the board of directors by majority vote of a

r-6

t'7 t+e'-1lroeee+ir*C-a11 tshe disinterested directors (a majority

1-8 of whom shall for such purpose ionseitute a quorum), or bv a

L9 maiority of the merdbers of a commitEee of two (2) or more

20 disinterested dj-reqtors appointed by such a vote;

2L

22 (iii) By sPecial lega1 counsel:

34 H80030
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(A) selected

i+*-eeram:i++ee-in the manner prescri-bed in paragraph (i) eir

{*iJ-of this subsection; or

(B) If there are

f ewer t.han two (2 ) disinEerested directors.- eafifiet----b.e

eensftiEEee eannoE be designatsed under paragraph €i) of Ehis

€ubsee+ieft-selected by rea-jer.ie1-voee-ef-the fr+Ll-board of

directors +-ne+u+l*S- (in which selection di-rectors who are

par+i€s-- do not qualifv as disinterested direcLors mav

pe.r!-ig.ipe!c)r or

(iv) By the shareholders, but shares owned by or

voted under Lhe control of di-reeters-a director who are-at

the time @,in€-does not qualify as a

disinterested director may not be voted on the

det,ermination.

(c) AuLhorization of indemnification and. €+aJ:i*aEi€n-+s

shall be made in the same

4

5

6

1

I

9

10

11

t2

IJ

T4

15

t7

18

L9

20

2t

22
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l- manner as the determination that. indemnification is

2 permissible, except, EhaC if

: spee@ there are fewer than two (2)

4 disinterested directors, authorization of indemnifj-cation

5 and-- shall be

6 made by those enLitted under paragraph (b) (iii) of this

7 section tso select special leqal counsel .

tJ

9 L7-15-856. Officers.

L0

11 (a) i€n

L2 prerri+e--et+erfiri-se:-{iJ-

13 eorperaE+or+ whe +s 1eE a d+reetsor +s efie+-+ed Ee rnandaEory

1"4 indernnif ieaEien r*nder W; S : ' 7 iL6 852 i and is entsiEled Ee

L5

L6 +7 16 854 +n eaetF eage eo tshe sa'ne extsenB as a d+reeEor.i

1,7 {jjffie-A corporaEion may indemnify and advance expenses

L8 under this subarticle to Man officery

L9 @ of the corporation who is rtee--a-direeeer

20.H

2L eorporaE+en may a+so +ndelrm+fy and advanee expenses Eo a

JO H8003 0



1996 STATE OF WYOMING 95LSO-0034

r ,i-s-a partv

2 to a proceeding because he is an officer of the corporation:

4 (i) To the same extent as a director; and

(ii) ff he is an officer but not a director.- Eo

7 €he-SUsb-EffrLher extent

8 as may be provided by i+s-!he articles of incorporation, the

9 bylaws, a resolution of *Es-the

l-0 board of directors or contract-.-:- excepE for:

11

'1,2 (A) Liabilitv in connection with a

13 proceedinq bv or in the right. of t.he corporation oLher than

1-4 for reasonable exgenses incurred in connection wlth the

15 proceedinq; or

l-o

l'7 (B) Liabilitv arising ouE of conduct Lhat

18 constitutes:

LY

20 (I) Receipt bv him of a financial

21 benefit Lo which he is not entitled;

zz

37 HBo 03 0
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1 (II) An intent.ional infliction of harm

2 on the corporation or the shareholders; or

4 (III) An intentional violation of

5 criminal 1aw,

7 (b) The provisions of subsection (a) (ii) of this

B section shall applv to an officer who is also a director i-f

9 the basis on which he is made a party to the proceedinq is

1-0 an acl or omission so1e1y as an officer.

11"

L2 (c) An officer of a corporation who is not a director

13 is entitled to mandatory indemnification under w. S.

t4 17-16-852, and may apply Eo a court under W.S. 17-16-854 for

l-5 indemnification or an advance for expenses, in each case to

1,5 the same exLenL to which a director may be entiLled to

t7 indemnification or advance for expenses under those

18 provisions.

19

20 17-16-857. Insurance. A corporaEion may purchase and

2t maintain insurance on behalf of an individual who is er-wae

22 a directo+ or officer@ of the

3B HBo03 0
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corporaLion, or who, while a direcLotT ot officerT--emplQfee

effig€fte of the corporation, @ at the

corporation' s request e#H€rpe]iats+en- as a director,

officer, partner, Lrustee, employee or agent of anoLher

+ereign----er-domestic or foreiqn corporation, partnership,

joint venture, trust, employee benefit plan, or other

ent€l9prii.se- entity, against liability asserted against or

incurred by him in Lhat capaciEy or arising from his status

as a direcLotu 9I officer@ whether or noL

Ehe corporation would have power to indemnify or advance

11 expenses to him against the same liability under I*

t2 17 16 951 or 1? 16 85t this subarticle.

t_J

L4 17-15-858. Variatioa by corporate aetion; application

15 of subart,icle.

J-O

1,7 (a) Fhe indernni'ieatsien and advaneemenE of expenses

18

t9

20

2L

22
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r

2

3 direetser; e€fieeri empleyee or agenE and ^hall inure Ee Ehe

4

s

6 incorporaEion or bvlaws or in a resolution adopted or a

7 contracL approved by its board of directors or shareholders,

8 obliqate itsetf in advance of the act or omission giving

9 rlse to a proceedinq Eo provide indemnificaLion in

l-0 accordance with w.s. 17-16-851 0r advance funds to pav for

11 or reimburse expenses in accordance with W.S. 17-1-6-853.

1,2 Any such obliqatory provision shall be deemed to satisfy the

13 requiremenls for auLhorization referred to in w. S.

14 17-16-853 (c) and l-7-l-6-855 (c) . Any provision that obligates

15 the corporation to provide indemnification to the fullest

L6 exEent permitted by law shall be deemed to obliqate the

L7 corporation to advance funds to pay for or reimburse

18 expenses in accordance with vil .S. 17-16-853 to the fullest

l-9 extent permitted by law, unless the provision specificallv

2A provides otherwise.

2L
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l- (b) rf arEiele^ ef *neorperaEien l*miE indernni€*eaEion

z

3

a artiel*-Any provision pursuant to subsection (a) of this

5 section shall not obliqat.e the corporation Eo indemnifv or

6 advance exgenses to a di-rector of a predecessor of the

7 corporation, pertaininq t.o conduct with respect to the

8 predecessor, unless otherwise specifically provided. Any

9 provision for indemnification or advance for expenses in the

1-0 arLicles of incorporation. bvlaws. or a resolution of the

11- board of directors or shareholders of a predecessor of the

1,2 corporation in a merqer or in a contract to which the

1-3 predecessor is a party, existinq at the time the merqer

L4 takes effect, shatl be governed bv w.S. 17-16-1106(a) (iii).

t_5

L6 (c) A corporation may. by provision in its articles of

1-7 incorporation, limit anv of the riqhLs to indemnification or

18 advance for expenses creaEed by or pursuant Eo this

19 subart.icle.

20

2L {€+l-dl This subarticle does not limit a corporation's

22 power to pay or reimburse expenses incurred by a dj-rector or

4L HBo030
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1- officer in connection wit.h his appearance as a witness in a

2 proceeding at a time when he ha+-is not ffi

:.

5 (e) This subarticle does not limiL a corporation's

6 power to indemnifv, advance expenses to or provide or

7 maintain insurance on behalf of an emplovee or agent.

8

9 L7-L6-L43L. Procedure for judicial dissolution.

IU

1l- (d) Within ten ( 10 ) davs of the cornmencemenL of a

L2 proceeding under W.s. 1-7-l-6-l-430 (a) (ii) to dissolve a

l-3 corporation thaL has no shares listed on a national

L4 securities exchangre or reqularlv traded in a market

l-5 maintained bv one (l-) or more members of a national or

L6 affiliated securities association, the corporation must send

L7 to a1I shareholders. other than the petitioner, a notice

18 statinq that the shareholders are enLitled to avoid the

L9 dissolution of Lhe corporation bv electinq to purchase the

20 petitioner' s shares under vil . S . l-7 - L6 - 1434 and accompanied by

2L a copy of W. S . 1-7 - l-6 - l-434 .

22
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1 Section 3. W.S. I7-16-74o(a) through (e) ,

2 1-7 -L6- 801- (c) , ai -a6-834, a7 -16-853 (a) (iii) and

3 L7-L6-855(b) (ii) are repealed.

5 Sectior 4. This acE is effective JuIy 1, 1996.

6

1 (END)
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SEQUENCE :

BILL :
AMENDME}ilT:

MOVED BY :
TITLE :

VOTE REQ:

AYES :
NOES :
EXCUSED :
ABSENT :
CONFLICT:

40L8

HBo030

HANES

FIFTY-THIRD WYOMING STATE I,EGISLATURE
HOUSE OF REPRESE}ITATIVES

BI'DGET SESSION
1,996

SECONDED BY:

FEBRUARY 20 L995

10:52 AM

ACTION : TO IIffRODUCE

ANDERSON.
BADGETT
BAKER
BARKER
BEBOUT.
BENSEL.
BETTS
BOSWELL.
BOWRON.
BI'RNS
CASE.
DEVIN.
DEW]TT.
DIERCKS
ERB..
EYRE.
GAMS.
GARC]A.
HAGEMAN.
HANES
IARRISON.
HINCHEY.
HINES
HUCKFELDT
JOHNSON.
LAW..
LIITHIE
MACMILLAN
MASSIE
MCCONIGLEY.....

MCMURTREY
MOCKLER
MOORE
MORROW
NAGEL
NELSON.
PARADY
PARK,
PASENEAUX

N

N

A
A
A

A

A
A

N
A
A
A
A

N
N

A
A
A
A
A

N
A

A
A
}{

A
A
A
A

N
A
A

N
11

A
A
A
A
A
A
A

N
A
A
A
A
A
A
A

PERKINS........ A
PHILP .... A
REED. .... A
ROSE. .... A
ROSS. .... A
RYCKMAN........ A
SELBY
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